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310 HARVARD LAW REVIEW 

Suretyship — Surety's Defenses: On General Principles of Con- 
tract—Default Prior to Surety's Contract. — The defendant was 
surety on the bond of a town treasurer for his second term. The treasurer had 
defaulted during his first term, but his report made at the end of that term 
showed an apparent balance on hand. Held, that the report is conclusive 
upon the surety for the second term. Cowden v. Trustees of Schools, 85 N. E. 
924 (111.). 

The real breach of the treasurer's duty for which the surety is held is the 
default and not the false report. But it is argued that the report estops the 
principal, and therefore his surety, to deny the existence of the reported bal- 
ance, and so, that the surety is liable as if the misappropriation had occurred 
during the second term. See City of Chicago v. Gage, 95 111. 594, 626-632. 
The basis of estoppel, however, is reliance on a representation resulting in dam- 
age. Smith, v. Powell, 98 Va. 431. In the present case damage could result 
only if the sureties for the first term were released by the report. But the sure- 
ties on a bond cannot be released by mere book entries. State v. Churchill, 
48 Ark. 426, 450. Otherwise the principal by a false report might defraud his 
creditors when there was no surety for the second term. There is thus no basis 
for estoppel. Goodwin v. State, 81 Ind. 109. Hence the usual rule, that only 
sureties on a bond in force when the defalcation occurred are liable, should be 
applied. To determine when the defalcation occurred the report is prima facie 
evidence but capable of being rebutted. Bissell v. Saxton, 66 N. Y. 55. 

Taxation — Particular Forms of Taxation — Assessment by the 
Front Foot Rule under the Police Powfr. — A municipality levied a 
special assessment by the front-foot rule on the property of a railroad company 
for the cost of a public sanitary sewer. Held, that the assessment is valid, since 
special assessments for sewer purposes may be made under the police power, 
which does not require return to the property owner of proportional benefits. 
Chic, etc., Ry. Co. v. Cityofjanesville, 118 N. W. 182 (Wis.). See Notes, 
p. 293. 

Torts — Liability of Municipal Corporation — Injury to Prop- 
erty Rights. — A city, while exercising a governmental function, created a 
nuisance by the use of soft coal, which injured the plaintiff's property. Held, 
that the city is liable, as it cannot take the plaintiff's property without compen- 
sation. Gordon v. Village of Silver Creek, 127 N. Y. App. Div. 888. 

For a discussion of liability where constitutional rights are infringed in the 
course of a governmental undertaking, see 22 Harv. L. Rev. 54. 

Trespass to Realty — Necessity as an Excuse. — The plaintiff while 
sailing with his family was compelled by a violent storm to moor his boat to 
the defendant's dock to save the boat and the people in it. The defendant, by 
his servant, cast off the boat, with the result that it was wrecked and the plaintiff 
injured. Held, that the plaintiff has a good cause of action. Ploofv. Putnam, 
71 Atl. 188 (Vt.). See Notes, p. 296. 
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